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Alberto G. Santos, Mayor
Town of Kearny
402 Kearny Avenue
Kearny, New Jersey 07032

Re: General Notice Letter for the Diamond Head Oil Refinery Site in Kearny, New Jersey

Dear Mayor Santos:

Under the Comprehensive Environmental Response, Compensation, and Liability Act of
1980, as amended (CERCLA), commonly known as the federal "Superfund" law, the U.S.
Environmental Protection Agency (EPA) is responsible for responding to the release or threat of
release of hazardous substances, pollutants or contaminants into the environment-that is, for
stopping further contamination from occurring and for cleaning up or otherwise addressing any
contamination that has already occurred. EPA has documented that such a release has occurred at
the Diamond Head Oil Refinery Site (the Site). EPA has spent, or is considering spending, public
funds to investigate and control releases of hazardous substances or potential releases of
hazardous substances at the Site. Based on information presently available to EPA, EPA has
determined that the Town of Kearny may be responsible under CERCLA for cleanup of the Site
or costs EPA has incurred in cleaning up the Site.

Explanation of Potential Liability

Under CERCLA, specifically Sections 106(a) and 107(a), potentially responsible parties
(PRPs) may be required to perform cleanup actions to protect the public health, welfare, or the
environment. PRPs may also be responsible for costs incurred by EPA in cleaning up the Site,
unless the PRP can demonstrate divisibility or assert one of the statutory defenses. PRPs include
current and former owners and operators of the Site, as well as persons who arranged for
treatment and/or disposal of any hazardous substances found at the Site, and persons who
accepted hazardous substances for transport and selected the Site to which the hazardous
substances were delivered.
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Based on the information collected, EPA believes that the Town of Kearny may be liable
under Section 107(a) of CERCLA with respect to the Diamond Head Oil Refinery Site, as an (1)
arranger, who by contract or agreement, arranged for the disposal, treatment or transportation of
hazardous substances at the Site; and/or (2) current or previous owner and/or operator of the Site.
Specifically, EPA has reason to believe that the Town of Kearny is the owner of Block 285, Lots
14 and 15 designated on the Tax Map of Kearny, which are part of the Site.

To date, EPA has taken several response actions at the Site under the authority of the
Superfund Program. Below is a brief description of the actions taken at the Site:

• From 2003 to 2009, EPA performed several phases of Remedial Investigation (RI)
activities to identify the Site characteristics and to define the nature and extent of liquid
non-aqueous phase liquid (LNAPL) waste and the risks posed by the Site (Operable
Unit 1);

• A Feasibility Study (FS) to evaluate different cleanup options to address the LNAPL
waste at the Site (Operable Unit 1) was completed in 2009;

• In 2014, EPA completed a pre-design investigation of the remedy to treat the LNAPL
waste (Operable Unit 1) at the site;

• From 2009 to 2015, EPA performed an RI to define the nature and extent of
contamination in soil, air, surface water, and groundwater contamination at the Site and
the risks posed by the Site (Operable Unit 2); and

• An FS to address contaminants in soil and sediments (Operable Unit 2) was completed
in2016.

De Minimis Settlements,

Under Section 122(g) of CERCLA, whenever practicable and in the public interest, EPA
may offer special settlements to owners of real property if: (1) such owner did not conduct or
permit the generation, transportation, storage, treatment, or disposal of any hazardous substances
at the Superfund facility; and (2) the owner did not have actual or constructive knowledge that
the property was used for the generation, transportation, storage, treatment, or disposal of any
hazardous substance.

Individuals or businesses resolving their Superfund liability as de minimis parties are not
typically required to perform site cleanup. Instead, EPA requires de minimis settlors to pay their
fair share of cleanup costs incurred, plus a "premium" that accounts for, among other things,
uncertainties associated with the costs of work to be performed in the future. In return, de
minimis settlors receive: (1) a covenant not to sue, which is a promise that EPA will not bring

-,any future legal action against the settling party for the specific matters addressed in the
settlement; and (2) protection from contribution claims, which provides a settling party with
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protection from being sued in a contribution action by other responsible parties for the specific
matters addressed in the settlement. (The matters addressed in a de minimis settlement are
typically all cleanup actions and all cleanup costs at the particular site). Participation in a de
minimis settlement means that you are settling directly with EPA as soon as it is possible.

The protection from contribution actions for de minimis settlors is based on Sections
113(f)(2) and 122(g)(5) of the CERCLA law, which provide that a person "who has resolved its
liability to the United States" in an administrative or judicially approved settlement "shall not be
liable for claims for contribution regarding matters addressed in the settlement." This protection
against contribution claims, however, may not extend to claims by third parties that have
incurred their own response costs and seek to recover them under Section 107(a)(4)(B). See
United States v. Atlantic Research Corporation, 127 S.Ct. 2331, 168 L.Ed. 2d 28 (June 11, 2007)
(in certain situations, a liable party who has incurred cleanup costs at a site can sue other liable
parties under CERCLA § 107(a)(4)(B)).

If the Town of Kearny believes that it may be eligible for a de minimis settlement at this
Site, please contact Clay Monroe, Assistant Regional Counsel at 212-637-3142 for additional
information on de minimis settlements. Additional information will be sent to you, and you may
be asked to respond in writing to questions about the Town's involvement with the Site to assist
EPA in making a determination as to whether it may be eligible for such a settlement.

Financial Concerns/Ability to Pay Settlements

EPA is aware that the financial ability of some PRPs to contribute toward the payment of
response costs at a site may be substantia:lly limited. If you believe, and can document, that the
Town of Kearny falls within that category, please contact Clay Monroe, Assistant Regional
Counsel at 212-637-3142 for information on ability to pay settlements. In response, you will
receive a package of information about the potential for such settlements and a form to fill out
with information about the Town's finances, and you will be asked to submit financial records
including business federal income tax returns. IfEPA concludes that the Town of Kearny has a
legitimate inability to pay the full amount ofEPA's costs, EPA may offer a schedule for payment
over time or a reduction in the total amount demanded.

Also, please note that because EPA has a potential claim against the Town of Kearny, it
must include EPA as a creditor if it files for bankruptcy. EPA reserves the right to file a proof of
claim or an application for reimbursement of administrative expenses.

Information to Assist You

EPA would like to encourage communication between Town of Kearny, other PRPs, and
EPA at the Site. To assist you in your efforts to communicate, please find (enclosed) a list of
names and addresses of PRPs to whom this letter is being sent, and a fact sheet that describes the
Site.
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EPA has established an Administrative Record that contains documents that serve as the
basis for EPA's selection of a cleanup action for the Site. The Administrative Record is located
at Kearny Public Library, 218 Kearny Avenue, Kearny, NJ 07031, and is available to you and the
public for inspection and comment. The Administrative Record is also available for inspection
and comment at the Superfund Records Center, EPA Region 2,290 Broadway, 18th Floor, New
York, NY 10007, Telephone 212-637-4308.

Please give these matters your immediate attention and consider consulting with an
attorney. If you have any questions regarding this letter, please contact Richard Ho, Remedial
Project Manager at 212-637-4372; for questions relating to legal matters please contact Clay
Monroe, Assistant Regional Counsel at 212-637-3142. Thank you for your prompt attention to
this matter.

Sincerely,

Eric J. Wilson
Deputy Director for Enforcement & Homeland Security
Emergency and Remedial Response Division

Enclosures


